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Decisions of the United States 
Court of International Trade 


(Slip. Op. 90-79) 


SURAMERICA DE ALEACIONES LAMINADAS, C.A., CONDUCTORES DE ALUMINO DEL 
CARONI, C.A. INDUSTRIA DE CONDUCTORES ELECTRICOS, C.A., AND CORPORACION 
VENEZOLANA DE GUAYANA, PLAINTIFFS v. UNITED States, U.S. INTERNA- 
TIONAL TRADE COMMISSION, AND U.S. DEPARTMENT OF COMMERCE, DEFEN- 
DANTS, AND SOUTHWIRE CoO., DEFENDANT-INTERVENOR 


Court No. 88-09-00726 


When not one member of relevant domestic industry supported antidumping and coun- 
tervailing duties petitions other than single company that filed the petitions, respondents 
contested affirmative antidumping and countervailing duties determinations and orders 
resulting therefrom. 


Held: Contested affirmative antidumping and countervailing duties determinations, 
based on perceived threat, not injury, to domestic industry, were promulgated pursuant to 
a petition that was not supported by a majority of that industry as required by statutes and 
case law, nor even by more than one member of that industry; therefore, the resulting in- 
vestigation is a nullity and the resultant orders are vacated. 


(Decided August 22, 1990) 


Arnold & Porter (Patrick F.J. Macrory, Nancy C. Loeb, Michael Faber); of counsel, 
Shelley R. Slade; Sherman & Sterling (Thomas B. Wilner, Jeffrey M. Winton) for the 
plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (M. Martha Ries); Joseph I. 
Liebman, Attorney in Charge, Commercial Litigation Branch, Civil Division, U.S. Depart- 
ment of Justice; Lynn M. Schlitt, General Counsel, United States International Trade 
Commission; Robert H. Brumley, General Counsel, U.S. Department of Commerce for the 
defendants. 

Wigman & Cohen (Victor M. Wigman, Ralph C. Patrick, Dorothy H. Patterson); 
McKenna, Conner & Cuneo (Peter Buck Feller, Lawrence J. Bogard) for the defendant in- 
tervenor. 

Baker & McKenzie (William D. Outman II, Arthur L. George) for General Electric Co. 
Amicus Curiae in support of plaintiffs. 

OPINION 

MuscravE, Judge: This case is a clear example of misapplication, in- 
deed misuse, of the Trade Agreements Act by a single litigant that has 
sought, and here seeks, to obtain relief solely for its own benefit. The 
statutes involved do not contemplate such private litigation; in fact, they 
prohibit such actions. The statutes provide for relief to a domestic indus- 
try, not alone member of that industry. Notwithstanding the defendants’ 
strained interpretations of certain decisions of this Court involving facts 
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significantly different from those presented here, three considerations 
are completely dispositive of this case: the statutes involved, the decision 
of this Court in Gilmore Steel v. United States, 7 CIT 219, 585 F. Supp. 
670 (1984), and the decision of the Court of Appeals for the Federal Cir- 
cuit in Oregon Steel Mills v. United States, 7C.AF.C.__, 862 F.2d 1541 
(1988). 

In 1979, Congress amended the 1930 Tariff Act, by adding, inter alia, 
sections 1671a(b)(1) and 1673a(b)(1) of U.S.C. Title 19, to mandate that 
all antidumping and countervailing duty petitions be brought “on behalf 
of” a United States domestic industry. In Gilmore, the Court of Interna- 
tional Trade explicitly recognized that the language in those sections re- 
quires a petitioner for the imposition of such duties to show that a 
majority of its industry supports its petition. 

In the instant case, unlike the cases relied upon by defendants, the 
views of every member of the petitioner’s industry were known, and nota 
single member supported the petition other than the petitioner itself. 
Nevertheless, to maintain its action in the face of the statutory require- 
ments of industry support, the petitioner, and the other defendants 
herein, essentially argue that the statutes and Gilmore do not really re- 
quire a finding of industry support for a petition, but only a finding that a 
majority of the relevant domestic industry does not oppose the petition. 
This contention is completely inconsistent with the express language of 
the applicable statutes and the holding in Gilmore. The petitioner—a 
fifty-percent owner of the respondent Suramerica (which respondent is a 
plaintiff herein) for ten of the twelve years prior to the petitioner’s action 
targeting Suramerica — clearly was acting alone and not on behalf of a do- 
mestic industry in filing its petition. The petition therefore was improper 
and the ensuing investigation is a nullity; consequently, the agency de~ 
terminations resulting therefrom must be vacated. 


BACKGROUND 


Plaintiffs Suramericana de Aleaciones Laminadas, C.A. (“Sural”), 
Conductores de Alumino del Caroni, C.A. (“Condal”), and Industria de 
Conductores Electricos, C.A. (“Incon”) are Venezuelan companies that 
produce electrical conductor aluminum redraw rod (“EC rod”); plaintiff 
Corporacion Venezolano de Guyana (“CVG”) is a Venezuelan Govern- 
ment development authority that operates as a holding company for 
Venezuela’s two primary aluminum producers. (All of the above are 
hereinafter referred to as “plaintiffs”.) Plaintiffs commenced this action 
to contest affirmative antidumping and countervailing duty determina- 
tions of Commerce and the ITC covering exports to the United States of 
EC rod from Venezuela. Plaintiffs seek from this Court, on various bases, 
an order reversing those affirmative determinations and vacating an- 
tidumping and countervailing duty orders already outstanding on im- 
ports from Venezuela of the subject product. 

This request is opposed by defendants the United States, the U.S. In- 
ternational Trade Commission (“ITC”) and the Department of Com- 
merce (“Commerce”), and by defendant-intervenor Southwire 
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Company, which company was the original petitioner in the administra- 
tive proceedings that resulted in the determinations challenged here. 

In challenging the affirmative determinations and the outstanding or- 
ders, plaintiffs assert the existence of several procedural and substantive 
flaws in the administrative proceedings and resulting determinations 
below. Plaintiffs allege that the finding by the ITC ofa threat of injury to 
United States producers of like products from imports from Venezuela of 
EC rod was “based in part on last-minute allegations submitted in viola- 
tion of the [ITC’s] Rules and without opportunity for rebuttal.” Plain- 
tiffs’ Memorandum in Support of Motion for Judgment on the 
Administrative Record (“Plaintiffs’ Brief”) at 39. Plaintiffs also argue 
that the affirmative threat-of-injury determination is “erroneous as a 
matter of law” in that the supporting factual findings allegedly are con- 
jectural and therefore “insufficient as a matter of law”. Id. at 43-70. Fi- 
nally, plaintiffs argue that “[Commerce’s] finding that Sural’s sales were 
made at less-than-fair-value prices was incorrect” in that Commerce al- 
legedly improperly rejected information supplied by Sural, relying in- 
stead on “best information available” (“BIA”), and made “additional 
clerical and factual errors.” Id. at 70-84. 

As a precursor to these arguments, however, plaintiffs argue that the 
administrative record reveals that the antidumping and countervailing 
duty petitions at issue here were not filed by Southwire “on behalf of” the 
relevant domestic industry as required by the applicable statutes, and 
that the petitions therefore were improperly considered by Commerce 
and the ITC. The Court finds that the petition was not filed on behalf of 
the relevant domestic industry as required by the statutes, 19 U.S.C. 
§§ 1671a(b)(1) and 1673a(b)(1); therefore, it is not necessary to discuss 
further the plaintiffs’ other challenges. 


ADMINISTRATIVE PROCEDURES 


Two agencies are principally involved in the administration of the 
United States countervailing and antidumping duties laws — the Depart- 
ment of Commerce and the International Trade Commission. Commerce 
generally determines whether or not goods imported into the United 
States have been subsidized or sold in the United States at less than their 
fair value (“dumped”). The ITC determines whether any subsidies or 
dumping found by Commerce harm or threaten existing or potential U.S. 
industry. The procedures by which the two agencies make these determi- 
nations may be summarized as follows. 

When a petition seeking the imposition of antidumping or countervail- 
ing duties is filed with Commerce and the ITC by an “interested party”, 
“on behalf of an industry”, Commerce must within 20 days determine 
whether the petition “alleges the elements necessary for the imposition 
of [such duties] and contains information reasonably available to the pe- 
titioner supporting those allegations”. If that first determination is af- 
firmative, Commerce must commence an investigation to determine 
whether in fact a subsidy has been provided to the particular imported 
merchandise or whether the merchandise in fact is being, or is likely to 
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be, sold in the United States at less than its fair value, so as in part to re- 
quire the imposition of countervailing or antidumping duties to offset, 
respectively, the subsidies or the dumping. If the first determination is 
negative, Commerce must dismiss the petition and terminate the pro- 
ceeding. Commerce is required to notify the ITC immediately of any de- 
termination it makes under the above procedures, and if the 
determination is affirmative Commerce must “make available to the 
[ITC] such information as it may have relating to the matter under inves- 
tigation * * *.”19 U.S.C. §§ 1671a, 1673a (1990). 

Within 45 days after the date on which a petition is filed or on which 
Commerce notifies the ITC that it is commencing an investigation, and 
unless Commerce has dismissed the petition because of a negative deter- 
mination as to the sufficiency of the allegations in the petition, the ITC 
must determine preliminarily whether there is a “reasonable indication” 
that “an industry in the United States” is “materially injured” or 
“threatened with material injury” by reason of the allegedly subsidized 
or dumped imports, or whether “the establishment of an industry” in the 
United States is “materially retarded” thereby. Within 85 days after the 
filing of the petition or the commencement by Commerce of an investiga- 
tion (in countervailing duty cases; within 160 days in antidumping 
cases), but only after an affirmative preliminary determination by the 
ITC of the existence or threat of material injury or material retardation, 
Commerce must make a preliminary determination of whether there is a 
“reasonable basis to believe or suspect” that a subsidy is being provided 
with respect to the imported merchandise or that the merchandise is be- 
ing, or is likely to be, sold in the United States at less than its fair value. 
19 U.S.C. §§ 1671b,1673b. 

Within 75 days after the date of its preliminary determination dé- 
scribed in the preceding paragraph, Commerce must make a final deter- 
mination of whether or not a subsidy is being provided with respect to the 
imported merchandise or whether that merchandise is being, or is likely 
to be, sold in the United States at less than its fair value. If Commerce’s 
determination is affirmative, then Commerce must “make available to 
the [International Trade] Commission all information upon which such 
determination was based and which the Commission considers relevant 
to its determination.” Id. §§ 1671d(a),(c)(1), 1673d(a),(c)( 1). 

The ITC must make a final determination of whether an industry in 
the United States is suffering, or threatened with, material injury, or 
whether the establishment of such an injury is materially retarded, by 
reason of those subsidies or sales at less than fair value. If Commerce’s 
preliminary determination is affirmative, then the ITC must make its fi- 
nal determination before the 120th day after Commerce’s preliminary 
determination. If Commerce’s preliminary determination is negative, 
and its final determination is affirmative, then the ITC must make its fi- 
nal determination within 75 days after Commerce’s affirmative final de- 
termination. Jd. §§1671d(b), 1673d(b). If the final determinations of 
Commerce and the ITC are both affirmative, then Commerce must issue 
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a countervailing or antidumping duty order. If either of the final deter- 
minations is negative, the investigation must be terminated. Id. 
§§ 1671d(c)(2), 1673d(c)(2). 


PROCEEDINGS BELOW 

The ITC described the product at issue in this action as, “certain elec- 
trical conductor aluminum redraw rod * * * provided for in item 618.15 
of the Tariff Schedules of the United States * * *”, and further, as “com- 
pris[ing] wrought rods of aluminum * * * which are electrically conduc- 
tive and contain not less than 99 percent of aluminum by weight.” ITC 
Final Determination, Adm. Rec., List 1, Doc. No. 115, at 1 & n. 3. In re- 
sponse to a petition filed by defendant-intervenor Southwire on July 
14,1987, Commerce commenced an investigation of imports of the prod- 
uct to the United States from Venezuela to determine whether, as South- 
wire alleged, those imports were unfairly subsidized by the Venezuelan 
Government in violation of U.S. countervailing duties laws and were ex- 
ported to the United States at less than-fair-value prices in violation of 
U.S. antidumping laws. On June 30, 1988, Commerce issued final af- 
firmative determinations in both the dumping and the countervailing 
duty investigations, finding a dumping margin of 5.8 percent and a sub- 
sidy rate of 38.4 percent.1 On August 5, 1988, the ITC issued its final in- 
jury determination2 (hereinafter referred to as “ITC Determination”). 
The ITC unanimously determined that the domestic U.S. EC rod manu- 
facturing industry was not materially injured by imports of EC rod from 
Venezuela. ITC Determination at 3. By a four-to-two vote, however, the 
ITC determined that there was a threat of material injury to the domestic 
industry from EC rod imports from Venezuela. 

Plaintiffs contest the validity of those findings and argue that under 
the facts of this case, neither of the findings shows that Venezuelan rod 
enjoyed a price advantage in the U.S. market. Plaintiffs’ Brief at 29. 
Plaintiffs argue that the dumping margin found resulted solely from 
Commerce’s wrongful rejection of data submitted by Sural concerning 
Sural’s sales and from Commerce’s consequent use of the “best informa- 
tion available” mechanism for deterrnining the “fair value” of those 
sales. Plaintiffs also argue that the subsidy found by Commerce to have 
been received by Plaintiffs “provided no actual benefit to Venezuelan ex- 
porters”, because the program at issue allegedly has the purpose and ef- 
fect only of partially offsetting for Venezuelan exporters certain 
exchange rate restrictions maintained by the Venezuelan Government. 
Id. at 29-30. 

Defendants contend that Commerce was justified in using BL 
because plaintiffs failed to provide Commerce with certain requested 


1 Certain Electrical Conductor Aluminum Redraw Rod From Venezuela - Final Affirmative Antidumping Determina- 
tion, 53 Fed. Reg. 24,755; Fina! Affirmative Countervailing Duty Determination, 53 Fed. Reg. 24,763 (June 30, 1988) 


2Certain Electrical Conductor Aluminum Redraw Rod From Venezuela, USITC Public’n No. 2103, Investig’n Nos. 
701-TA-287 and 731-TA-378 (Aug. 17, 1988) 
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information and because certain of the information submitted by Sural 
allegedly was incomplete or unverifiable. Defendant’s Brief at 36-8. 

As noted above, plaintiffs contest the affirmative threat-of-material- 
injury deterrnination as being based in part on last-minute allegations of 
Southwire, accepted by the ITC in violation of its own Rules and to which 
plaintiffs had no opportunity to respond; plaintiffs also contend that the 
information relied on by the ITC in reaching the deterrnination is insuf- 
ficient as a matter of law to support that determination. 

On the threshold issue of the standing of petitioner Southwire to initi- 
ate and pursue the petition in this case, Commerce stated that it “relies 
upon the petitioner’s representation that [the petitioner] has filed ‘on 
behalf of’ the domestic industry until it is affirmatively shown that a ma- 
jority of the members of the relevant domestic industry opposes the peti- 
tion.” 53 Fed. Reg. at 24,764. At the outset of Commerce’s investigation, 
Reynolds Aluminum, a member of the domestic industry, wrote to Com- 
merce stating that Reynolds took no position with respect to Southwire’s 
petition. One week later the respondents before the agency requested 
that Commerce dismiss Southwire’s petition for lack of standing, alleg- 
ing that the petition was not brought “on behalf of” domestic industry. 
Thereafter during Commerce’s investigation, another member of the do- 
mestic industry, Alcoa Conductor Products Company (ACPC), a division 
of the Aluminum Company of America (ALCOA), sent to the agency sev- 
eral letters stating that ACPC did not support Southwire’s petition and 
that Southwire “did not speak on behalf of or represent [ACPC] in the 
proceeding”, and requesting that the agency “canvass the views” of other 
domestic industry members to determine “whether they in fact support 
Southwire”; ALCOA responded to subsequent inquiries from Commerce 
regarding the nature and extent of its business activities, including its 
production of redraw rod in the United States and its percentage share of 
the U.S. market. Jd. Shortly after the ACPC correspondence, Commerce 
received a letter from the Aluminum Trades Counci! opposing South- 
wire’s petition, “because jobs may be jeopardized as a result of a lack of 
availability of aluminum rod” resulting from antidumping or counter- 
vailing duties. Jd. Commerce also received a letter from the Aluminum, 
Brick and Glass Workers International Union similarly opposing South- 
wire’s petition. 

In the face of those communications, Commerce stated that it does not 
consider as constituting opposition to a petition any of the following: op- 
position from the respondent in the investigation; a statement of amem- 
ber of the domestic industry that it takes no position concerning the 
petition; and opposition from “an entity that is not a member of the do- 
mestic industry, e.g., the letter from the Aluminum Trades Council”. Id. 
at 24,756. Thus, the Department apparently disregarded for purposes of 

the “standing” issue all of the above communications except for the noti- 
fications of opposition sent by ACPC/ALCOA and the Aluminum, Brick 
and Glass Workers Union. Because ACPC/ALCOA was found not to rep- 
resent a majority of the domestic industry, however, and because the 
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union reportedly did not respond to a Commerce inquiry as to the union’s 
proportion of representation of the domestic industry, Commerce deter- 
mined that there did not exist opposition to the petition on the part of a 
majority of what Commerce deemed to be the domestic industry. There- 
fore, in accordance with its stated practice of assuming the accuracy of 
petitioners’ assertions of standing absent affirmative contrary indica- 
tions by a majority of the domestic industry, Commerce declined to inves- 
tigate further whether the petition was brought “on behalf of the 
domestic industry. Id. 

Plaintiffs again raised the issue of standing before the ITC. In its inves- 
tigation, and unlike Commerce, the ITC did survey the domestic indus- 
try to determine the amount of industry support for Southwire’s 
petition. The ITC questionnaire requested the recipients to indicate, by 
placing a check mark in the appropriate box, whether they supported the 
petition, opposed it, or took neither position. Of the six U.S. producers of 
aluminum rod listed and surveyed by the ITC (the entire “domestic in- 
dustry” as determined by the ITC), only one, Southwire, which brought 
the petition, indicated that it supported the petition. One of the other 
five, ALCOA, representing sixteen percent of total U.S. production, af- 
firmatively opposed the petition, while the remaining four, cumulatively 
representing fifty percent of domestic production responded that they 
did not wish to take a position regarding the petition. Thus, the petition 
was affirmatively supported by 34 percent of the domestic industry by 
percentage of production and 16.6 by percentage of producers (the per- 
centages represented by Southwire alone); the petition was affirmatively 
opposed by 16 percent of the industry production and 16.6 percent of the 
producers (represented by ALCOA); and no position was taken by 50 per- 
cent of the industry production and 66.6 percent of the producers. See 
ITC Staff Report, Adm Rec., List 2, Doc. 21 at A-24. These figures appar- 
ently do not include non-manufacturing industry members such as the 
Aluminum, Brick and Glass Workers Union or the Aluminum Trades 
Council, both of which opposed the petition before Commerce. 

The issue of standing is nowhere discussed in the majority decision of 
Commissioners Cass, Lodwick, and Rohr in the ITC’s Final Determina- 
tion. Commissioner Cass addressed the issue in his “Additional Views” to 
the majority’s determination, which views he expressed separately be- 
cause the issue of standing had “not been addressed by the majority.” Fi- 
nal Determination at 19. In his discussion of the issue, Commissioner 
Cass pointed out that the “on behalf of” requirement “has been inter- 
preted to mean that a Petition must be supported by a majority of the pro- 
duction of the domestic like product.” Id. at 20 (citing Gilmore Steel). He 
then noted, 


Petitioner Southwire Company has been unable to enlist the support 
of any other member of the industry, and one manufacturer has ex- 
pressed its opposition to the petition. Southwire alone does not rep- 
resent a majority of domestic production of EC rod. 





10 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 38, SEPTEMBER 19, 1990 


Id (citations omitted).3 On the facts presented, Southwire’s petition, un- 
supported by any other member of the domestic industry, fails to meet 
the Gilmore interpretation of the “on behalf of” requirement, correctly 
stated by Commissioner Cass. As observed by this Court in Gilmore, the 
“interested party” (here, Southwire) must show that a majority of that 
industry backs its petition. Southwire clearly has been unable to show — 
or develop — any such backing.4 

Nevertheless, Commissioner Cass apparently believed for several rea- 
sons that this failure did not prevent the ITC from issuing its final deter- 
mination; indeed, he appears to have believed that the ITC could not do 
otherwise. (Presumably, the rest of the majority were of the same opin- 
ion for the same reasons.) First, Commissioner Cass noted Commerce’s 
interpretation of “passivity”, i.e., refusal by an industry member to 
either support or oppose a petition, as constituting support for the peti- 
tion. Jd. Then, he posed the question whether the ITC has the authority 
itself to terminate a petition or investigation,even if it determines con- 
clusively that the petitioner does not have standing to file or prosecute 
the petition. While acknowledging the “general proposition”, restated in 
Gilmore, that “administrative agencies, like courts, enjoy inherent 
authority to recognize an absence of jurisdiction”, and realizing that “the 
generally applicable rule governing authority to deny jurisdiction indi- 
cates that the Commission may be authorized to determine petitioner’s 
standing”, Jd. at 21, Commissioner Cass nevertheless concluded that be- 
cause of potential problems presented by dual determinations of stand- 
ing (by both Commerce and the ITC), and because “Commerce has 
passed on this issue expressly”, the ITC “presumably should not consider 
the [standing] issue.” Id. at 22. 


‘ 


APPLICABLE LAW AND CONTENTIONS OF THE PARTIES 


The applicable statutory provisions on the “standing” issue involved in 
this case are 19 U.S.C. §§ 1671la(b)(1) and 1673a(b)(1) (1990). Section 
1671a(b)(1), governing countervailing duty investigations is titled “Peti- 
tion requirements”, and states, 


A countervailing duty proceeding shall be commenced whenever an 
interested party * * * files a petition with the administering author- 
ity, on behalf wi industry, which alleges the elements necessary for 
the imposition of [countervailing duties]. (Emphasis added.) 


Section 1673a(b)(1), governing antidumping investigations, has the 
same title and is materially identical in establishing the requirements for 
antidumping petitions. The phrase “industry” is defined in section 
1677(4) generally as, 


3This cogent observation should have sufficed to end the proceeding; why it did not is puzzling. 


uthwire has from the outset acted alone in these proceedings. In Gilmore, the Court observed that the Trade 
Agreements Act of 1979, applicable in the present case, “is drafted throughout in terms of relief to an industry, not to 
individual manufacturers or producers.” 7 CIT at 226, 585 F. Supp. at 676. 
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the domestic onenns as a whole of a like product, or those produc- 
ers whose collective output of the like product constitutes a major 
proportion of the total domestic production of that product. 


These provisions establish at least two threshold requirements that 
must be met to properly file and prosecute a countervailing duty or an- 
tidumping petition: first, the petitioner must be an “interested party”, as 
defined elsewhere in the statutes, and second, the petition must brought 
“on behalf of” a relevant domestic industry. The latter requirement is at 
issue in this case. 

The requirement that a petition be filed on behalf of a domestic indus- 
try as defined in the statute was considered by this Court in Gilmore Steel 
Corp. v. United States, 7 CIT 219, 585 F. Supp. 670 (1984). In that case it 
was the government that sought to dismiss an antidumping petition be- 
cause the petition allegedly was not brought on behalf of the relevant do- 
mestic industry, while the private plaintiff sought to prevent the 
dismissal. In upholding the dismissal of the plaintiff's petition, the Court 
stated, 


[T]he plain meaning of “on behalf of” is “as the representative of,” 
“as the proxy for,” or “as the surrogate of.” 


7 CIT at 225, 585 F. Supp. at 675. The Court stated that the “interested 
party” portion of the section 1673a(b) standing requirement is, 
the first step in a two-step process — not only must a petitioner be a 
member of the affected industry, i.e., be an “interested party,” it 
must also show that a majority of that industry backs its petition. 


Id. at 226, 585 F. Supp. at 676 (emphasis added). 


Plaintiffs rely on this characterization in arguing that an antidumping 
petitioner must demonstrate that it has the affirmative backing of a ma- 
jority of the affected domestic industry. 

The defendants, however, while not directly contesting the characteri- 
zation in Gilmore of the “on behalf of” requirement, attempt to refute 
the conclusion drawn from that case by plaintiffs that a petition must be 
dismissed if the support of a majority of the domestic industry is not 
shown; instead, defendants argue that a petition need not be dismissed 
unless a majority of the relevant industry opposes the petition. Defen- 
dants rely, as support for their argument, on the decision of the Court of 
Appeals for the Federal Circuit in Oregon Steel Mills v. United States, 7 
C.A.F.C. , 862 F.2d 1541 (1988), and several ensuing decisions of 
the Court of International Trade. 

In Oregon, the CIT had reversed a decision by Commerce to revoke an 
antidumping order, which revocation had been based on Commerce’s de- 
termination that there was insufficient industry support for the order’s 
continuance. Six of the seven domestic producers of the relevant product 
had indicated opposition to continuance of the order (in favor of a subse- 
quently-negotiated voluntary restraint agreement); only one favored the 
order. The Court of Appeals reversed the CIT’s reinstatement of the or- 
der, holding that 
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[an] element in the affirmative determination is * * * industry sup- 
port for the antidumping duty order; and, thus, that lack of industry 
support alone is a ground for revocation. 


862 F.2d at 1543 (emphasis added). In deriving this holding from the 
statute, the Court of Appeals 


agree[d] with [Commerce] that, because the purpose of an antidump- 
ing duty order is to aid an industry, not an individual company, in- 
dustry support is an essential element of an affirmative deter- 
mination. 


Id. (emphasis added). 

These statements of the Court of Appeals, standing alone, clearly sup- 
port, and indeed require, overturning the orders of Commerce under re- 
view here. It is curious that defendants cite this case (Oregon Steel) for 
the proposition that industry support need not be shown. Defendants, 
however, point to several subsequent CIT decisions that are said to inter- 
pret Oregon to mean only that Commerce has the discretion to disallow 
or dismiss a petition not opposed by a majority of the domestic industry, 
but that the it is not required to do so simply because of a lack of support 
for the petition of a majority of the industry. 

In Citrosuco Paulista v. United States, 12 CIT , 704 F. Supp. 1075 
(1988), the Court rejected Citrosuco’s argument that Commerce should 
have dismissed the antidumping petition because “an alleged majority of 
the [domestic] industry opposed the petition.” 704 F. Supp. at 1084. The 
Court recited the holding of the CAFC in Oregon that Commerce has the 
discretion to dismiss a petition for lack of industry support, but stated 
that the CAFC “did not hold that Commerce is required to dismiss peti# 
tions that are not proven to be affirmatively supported by the domestic 
industry.” Jd. at 1085. The Court interpreted Oregon and Gilmore to 
mean that Commerce was not required to do so, accepting Commerce’s 
assertion that 


[nJeither the statute nor Commerce’s regulations require[s] a peti- 
tioner to establish affirmatively that it has the support of a majority 
of a particular industry * * *. 


Id. 

As in Citrosuco, the Court in Florex v. United States, 13CIT___, 705 F. 
Supp. 583 (1989), on similar facts, construed Gilmore as holding only 
that Commerce may terminate a petition found not to be supported by 
the relevant industry; on the facts presented in that case, the Court ac- 
cepted Commerce’s view that the agency “may accept the petitioner’s al- 
legations as to its representation of industry views until industry lack of 
support is demonstrated * * *.” 705 F. Supp. at 588. 

In Comeau Seafoods, Ltd. v. United States,13 CIT ___, 724 F. Supp. 
1407 (1989), the plaintiff, challenging a countervailing duty petition as 
not filed on behalf of the domestic industry, argued that the Gilmore deci- 
sion required Commerce to dismiss the petition as not affirmatively sup- 
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ported by a majority of that industry. The Court disagreed with that 
interpretation, construing Citrosuco as holding that Commerce has the 
discretion, not the duty, to dismiss petitions that are not shown to be ac- 
tively supported by a majority of the domestic industry. 724 F. Supp. at 
1411. The Court also referred to the legislative history of the “standing” 
requirement, stating that Congress intended for investigations to be in- 
itiated in response to petitions unless the agency is “convinced that the 
petition fail[ed] to state a claim upon which relief [could] be granted un- 
der § 701 * * * or the petitioner [did] not provide information supporting 
the allegations which [was] reasonably available to him.” Jd. (bracketed 
alterations in original). 

Plaintiffs contend that the facts presented in the instant case are mate- 
rially different from those in Citrosuco, Florex, and Comeau, and that 
those decisions consequently are not dispositive of the standing issue 
presented here. 


ANALYSIS 


As presented by the parties, the standing issue in this action seems 
akin to the question whether the familiar glass of water is half-empty or 
half-full: plaintiffs argue that a petition must be shown to be supported 
by a majority of the relevant domestic industry; defendants contend that 
it only need be shown that a majority of the industry does not oppose the 
petition. These two conceptions of the standing requirement are not, 
however, simply two ways of stating the same proposition; rather, the 
choice of one over the other has practical and important consequences. 
Moreover, unlike the meditations attending the former, more meta- 
physical question, a definite resolution is necessary concerning the 
standing requirement explicitly prescribed by Congress. 

The express language of the applicable statutes requires that a peti- 
tion, to be properly entertained, be found to have been filed “on behalf of” 
“the domestic producers as a whole of a like product, or those producers 
whose collective output of the like product constitutes a major propor- 
tion of the total domestic production of that product.” 19 U.S.C. 
§§ 1671a(b)(1), 1673a(b)(1), 1677(4).5 According to the plain meaning of 
these words, the petition must brought on behalf of either all of the do- 
mestic industry by number of producers (“the domestic producers as a 
whole”) or a majority of the domestic industry by percentage of produc- 
tion (“producers whose collective output * * * constitutes a major pro- 
portion of the total domestic production * * *”). 

When the meaning of statutory language is clear, the Court must give 
effect to the statute in accordance with that meaning; it is not necessary 
to find corroboration of that meaning in the legislative history or other 
extra-statutory sources. Blue Chip Stamps v. Manor Drug Stores, 421 
U.S. 723, 756 (1975); Consumer Product Safety Commission v. GTE 
Sylvania, Inc., 447 U.S. 102,108 (1980) (“Absent a clearly expressed leg- 


5 
Nowhere in the statute, nor in the legislative history, is there support for the proposition that a negative finding of majority opposi 
tion is required 
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islative intention to the contrary, [the statutory] language must ordinar- 
ily be regarded as conclusive.”) As the Supreme Court has noted, “[gloing 
behind the plain language of a statute in search of a possibly contrary 
congressional intent is ‘a step to be taken cautiously’ even under the best 
of circumstances.”Amencan Tobacco Co. v. Patterson, 456 U.S. 63, 75 
(1982) (quoting Piper v. Chris Craft Industnes, 430 U.S. 1, 26 (1977). No 
such circumstances are present here. 

In Gilmore, the Court effectuated the language of the above statutes in 
holding that a petitioner “must * * * show that a majority of [the domes- 
tic] industry backs its petition.” 7 CIT ___at 226, 585 F. Supp. at 676 
(emphasis added). That holding, like the statutes it applied, is not am- 
biguous. Nor is the holding of the Court of Appeals for the Federal Circuit 
in Oregon that 


[an] element in the affirmative determination is... industry support 
for the antidumping duty order; and, thus, that lack of industry sup- 
port alone is a ground for revocation|[;] 


* bd * * * * * 


(that] industry support is an essential element of an affirmative de- 
termination. 


862 F.2d at 1543 (emphasis added). Those decisions clearly do not hold 
that it need only be shown that a majority of the industry does not oppose 
a petition, the position taken by defendants in this action; rather, the de- 
cisions clearly require a showing, pursuant to the express words of the 
statutes, that a majority of the industry backs or supports the petition. To 
the extent that the CIT decisions discussed above construe otherwise the 
applicable statutes and the Gilmore and Oregon decisions, such con- 
structions are either dicta or are limited to the specific facts presented in 
those cases; in either event, they are not applicable on the facts of this 
case. 

The Court in Citrosuco stated that while the Oregon decision recog- 
nizes Commerce’s discretion to dismiss petitions for lack of industry sup- 
port, the Court of Appeals in that decision “did not hold that Commerce is 
required to dismiss petitions that are not proven to be affirmatively sup- 
ported by the domestic industry.” 704 F. Supp. at 1085. Neither, how- 
ever, did the Court of Appeals in Oregon hold that Commerce is not 
required to dismiss such a petition. While the Oregon opinion states that 
the agency possesses the affirmative discretion to dismiss an unsup- 
ported petition, a true reading of the holding does not indicate that the 
agency has the negative discretion, as a general rule, to refuse to dismiss 
such an unsupported petition. That would simply constitute discretion 
to ignore the statutory requirement, surely an improper result. The 
plaintiff in Oregon had challenged Commerce’s authority to dismiss such 
a petition, and the Court of Appeals upheld that authority of Commerce. 
That holding can not be construed to mean that Commerce may promul- 
gate an affirmative determination based on a petition, like the one in the 
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present case, not shown to be supported by a majority of the domestic in- 
dustry; in fact, the decision clearly states the contrary in recognizing that 
an “essential element” of an affirmative determination is “support” for 
(not a lack of opposition to) the underlying petition on the part of the do- 
mestic industry. 

In Florex, the petitioner before the agency was a trade association of 
flower growers ninety-two of whose members had signed the antidump- 
ing petition at issue. The plaintiffs opposed the petition by arguing that 
the petitioners did not act “on behalf of” the domestic industry, since 
only ninety-two of the association’s members signed the petition itself, 
allegedly a “small part” of the cut flower industry. The Court stated: 


The fact that only 92 [association] members signed the petition does 
not indicate that other members of the industry do not support the 
petition. 


* * * * * * a 


[A] majority of the [association’s] membership would seem to consti- 
tute a large fraction of the domestic flower industry, if one views the 
industry on a grower by grower basis. In addition, [Commerce] did 
not receive one U.S. industry petition indicating opposition to the pe- 
tition. 


705 F. Supp. at 587-88 (emphasis added). On those facts, the Court up- 
held Commerce’s position that Commerce 


need not look beyond the petition as to this element of standing un- 
less information is produced indicating that domestic industry does 
not support the petition. 


Id. at 587. 

The factual context in Florex is thus narrow in that the plaintiff's only 
basis for alleging lack of industry support was the number of companies 
that signed the petition, not the fact that any specific companies opposed 
the petition nor even that any refused affirmatively to support it. Be- 
cause of this limited basis of the plaintiff's challenge, then, the Court’s 
interpretation of Gilmore in the context of that challenge should not be 
construed broadly as extending to cases such as the present one in which 
opponents of the petition argue not simply that a majority of the domes- 
tic industry did not sign the petition, but that the entire industry has 
made its views known, that not a single member other than the peti- 
tioner supports the petition, and that one of the major industry members 
actively opposes it. 

Also distinguishing Florex from the present case is the fact that in 
Florex there were no indications whatsoever from the industry regarding 
its position beyond the ninety-two companies that signed the petition 
(the total number of industry members in that case was much larger than 
in the present case); the Court emphasized that Commerce “did not re- 
ceive one U.S. industry submission indicating opposition to the peti- 
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tion.” 705 F. Supp. at 588. This absence of any expression of 
countervailing sentiment from the industry in Florex, in addition to the 
more limited nature of the plaintiffs’ challenge there, also distinguishes 
that case from the present one in which one of the major domestic pro- 
ducers of the product at issue actively opposed the petition and all of the 
other producers (excepting petitioner Southwire) expressly declined to 
take a position supporting it. The Florex holding thus provides little sup- 
port for the construction of Gilmore and the statutes involved here as 
permitting the defendant Government agencies in the instant case to ac- 
cept the petition that was not affirmatively supported by a majority of the 
domestic industry but only by the one company that filed it. 

There also exists a material distinction between the factual contexts in 
the present case and in Comeau. While certain members of the domestic 
industry opposed the petition in Comeau, the Court accepted Com- 
merce’s argument that “the opposition’s position logically derived from 
their status as importers [and that] issuance of a countervailing duty or- 
der covering [the product] would result in these entities being liable for 
payment of countervailing duties.” 724 F. Supp. at 1411. In addition, one 
group of opponents opposed the petition with respect to another product 
involved in the petition, which product was not involved in the challenge 
before the Court. The present defendants allege that the plaintiff, and 
opponent of the petition herein, ALCOA “had developed strong business 
ties with” plaintiff Sural.6 Opposition at 17 & n. 30. Unlike the situation 
of the opponents in Comeau, however, there appears no allegation that 
ALCOA was an importer of the product in question, nor that it would be 
liable for any duties levied as a result of the petition. In any event, the 
statute provides in section 1677(4)(B) for the exclusion “in appropriate 
circumstances” from the surveyed “domestic industry” of any domestic 
producers “related to” the party or parties subject to the investigation. 
The defendants do not argue, and apparently have not argued, that AL- 
COA should be excluded from the equation under this provision, and it 
would therefore be unwarranted for the Court itself to discount or disre- 
gard ALCOA’s opposition to the petition on the basis of its alleged rela- 
tions with Sural. 

In Comeau, the Court referred to the legislative history of the statute 
containing the standing requirement which states that Congress in- 
tended for petitions to be accepted unless the agency is convinced that 
the petition “fails to state a claim upon which relief can be granted” or 
the petitioner “does not provide information supporting the allegations 
which is reasonably available to him.” 724 F. Supp. at 1411. That 
statement, however, simply recognizes the requirement that a petitioner 
must allege the substantive elements necessary for relief under the an- 


8It is also clear that petitioner Southwire had had strong business ties with Sural, that those ties had been severed, 
and that in furtherance of the apparent causes involved in that severance Southwire attempts to use Commerce and the 
ITC for its adversarial private litigation. 
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tidumping or countervailing duty statutes.7 It should not be read as 
obviating the independent requirement of standing stated separately in 
the statute. In the preceding paragraph of the legislative history cited in 
Comeau, under the heading “Reason for the Provision”, it is stated that 
under the statutory provisions involved in the instant case, 


(1) a petition must be accepted for filing, (2) the [administering] 
authority must determine whether to initiate an investigation vithin 
20 calendar days after filing, and (3) a person wishing to file a peti- 
tion must meet standing equirements.8 
The Senate Report goes on to state, 

The standing requirements * * * implement Article 2(1) of the 
[Agreement on Interpretation and Application of Articles VI, XVI, 
and XXIII of the General Agreement on Tariffs and Trade—the 
GATT “Subsidies Code”]. The committee intends that they be ad- 
ministered to provide an opportunity for relief to an adversely af- 
fected industry and to prohibit petitions filed by persons with no 
stake in the result of the investigation.9 


The Senate Report providing the legislative history for the antidumping 
provisions of the legislation contains statements ideniical in material re- 
spects to those quoted above concerning the countervailing duties provi- 
sions. The standing requirements for antidumping petitions, are stated 
to have been adopted to implement the Agreement on Implementation of 
Article VI of the General Agreement on Tariffs and Trade (the GATT Re- 
vised “Anti-Dumping Code”).10 

These statements in the Senate Report show that the standing require- 
ments are separate from the allegations required to “state a claim”, dis- 
cussed in the Report excerpt referred to in Comeau. They also show that 
the dual standing requirement is mandatory, a necessary condition for a 
grant of affirmative relief.11 This is especially so because the statutes in- 
volved were adopted in implementation of international agreements 
concluded by the United States pursuant to the General Agreement on 
Tariffs and Trade. 12 It is necessary both that a petition be brought by an 
“interested party” (to prevent actions by persons with, in the language of 
the Senate report, “no stake in the result of the investigation”), and that 
it be supported by a majority of the domestic industry (to ensure that re- 
lief is provided to “an adversely affected industry”). 


7See S. Rep. No. 249, 96th Cong., 1st Sess. 2, reprinted in 1979 U.S. Code Cong. & Admin. News at 432, n.1. (listing 
“elements necessary” for relief that must be alleged in countervailing duties case as, 


Material injury or threat of material injury to a domestic industry, or material retardation of establishment of a domestic 
industry, by reason of imports of a class or kind of merchandise with respect to the manufacture, production, or exportation of 
which a subsidy is being provided 

81d. at 432-33. 


97d. (emphasis added). 
10a 1979 U.S. Code Cong. & Admin. News at 449, 420; see also id. at 44-49. 
11 sopted and reiterated by the CIT in Gilmore. 


126 ¢ Matsushita Elec. Indus. Co. v. United States, 6 CIT 25, 31, 569 F. Supp. 853, 859 (1983) rev'd on other grounds, 
823 F.2d 505 (Fed. Cir. 1987). (Courts should construe U.S. trade laws in harmony with international agreements the 
laws were intended to implement.) 








18 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 38, SEPTEMBER 19, 1990 


Moreover, in arriving at its decision in Comeau, the Court relied on the 
holding in Citrosuco that in that latter case Commerce had the discre- 
tion, but not the duty, to dismiss the petition involved in that case. The 
distinctions between Citrosuco and the present case have been described 
above, and the reliance on that case by the Court in Comeau underscores 
further the limited applicability of the Comeau decision to the present 
dispute. Because of the distinctions between the two cases, the holding in 
Comeau does not operate on the present facts to alter the requirement of 
industry support expressly prescribed by the statutes, Oregon, and Gil- 
more. 

Whatever may be the required showing, and whoever may have the 
burden of proof, concerning the standing requirement when the senti- 
ments of certain members of the domestic industry are not known or are 
not cognizable, or when opponents of a determination base their chal- 
lenge on the number of signatures on the petition itself, such questions 
are not presented or decided here. On the facts of the present case, it is 
clear, according to the statutory provisions analyzed herein and the deci- 
sions in Gilmore and Oregon, that, in the words of the Court of Appeals in 
Oregon, 

“industry support is an essential element of an affirmative determi- 
nation” 


and that, in the words of this Court in Gilmore, the petitioner “must * * * 
show that a majority of that industry backs its petition.” Southwire did 
not make such a showing, since 66% of the industry by production and 
83.4% of the producers expressly declined to support the petition, with 
part of these percentages actively opposing it. Acting Chairman 
Brunsdale stated in her dissent: ' 


I also note the complete lack of support within the industry for this 
petition. 


* * * * * * * 


No other EC rod producer [than Southwire] supported the petition, 
even though support requires only a check mark on the Commis- 
sion’s questionnaire. An industry that perceives itself to be injured 
logically would rally behind a petition since such support is essen- 
tially cost-free. 


ITC Final Determination at 40-41. 

Notwithstanding these facts, defendants advance several additional 
arguments in support of recognizing Southwire’s standing to prosecute 
its petition nevertheless. First, defendants cite alleged disincentives for 
an industry member to express its support for a petition. Second, defen- 
dants argue that because of the bifurcated nature of administrative 
authority in antidumping and countervailing duty cases, divided be- 
tween Commerce and the ITC, the ITC was bound in this case to defer to 
the earlier decision by Commerce not to consider the challenge to South- 
wire’s standing. 
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Defendants seek to explain the failure of the other industry members 
to support the petition by arguing that support of the petition would have 
required the companies to disclose certain business information for use 
in the investigation. Therefore, argues the defendant Government, “the 
Commission process would not necessarily provide accurate information 
on support for the petition.” Opposition at 17-19. Thus, the Government 
adopts the curious position of arguing essentially that its own procedures 
for discerning the level of industry support are inaccurate and that be- 
cause of that fact the very statutory requirement of industry support that 
those procedures are designed to effectuate should be ignored. Aside 
from this obvious anomaly, it also would be highly inappropriate to ig- 
nore the statutory requirement simply to spare the domestic companies 
some perceived discomfort or inconvenience. Moreover, the administer- 
ing agencies apparently request substantial amounts of business infor- 
mation from companies that oppose a petition, as well; this is evident, for 
just one example, in the information apparently solicited from ALCOA, 
as a result of its opposition of the petition, concerning its business rela- 
tions with the Venezuelan plaintiff Sural. To the extent that the require- 
ment of submission of information by respondent industry members 
might deter those members from supporting a petition, then, it is equally 
likely that the requirement would deter expressions of opposition to a pe- 
tition. These arguments are irrelevant, however, in the face of the clear 
statutory language. 

Commissioner Brunsdale suggested another explanation for the fail- 


ure of the other industry members to indicate their support for the peti- 
tion by checking the appropriate box on the form: 


This response, however, supports my principal point that the domes- 
tic industry is engaged in a dynamic retrenchment that predates and 
has little to do with the Venezuelan imports at issue. Indeed, if the 
industry perceived injury from the Venezuelan imports and was in- 
clined to continue EC rod production on an increased scale, it would 
presumably indicate its support for Southwire’s position. 


Final Determination at 41. 

Congress did not include in the statute an exception to the require- 
ment of industry support for situations in which an agency might specu- 
late that potential supporters might not wish to provide certain business 
information, and it is not for the Court to judicially create such an excep- 
tion.13 If the procedures adopted by the administering agencies deter the 
expression of industry views, that is a problem to be resolved by, indeed, 
uniquely resolvable by, the agencies themselves. Surely it is a perversion 
to ignore the requirement of industry support expressly promulgated by 
Congress in the above statutes, because of actual or perceived inconven- 
iences caused by agency procedures adopted in furtherance of those very statutes. 


13S¢ee, e.g., Chevron U.S. v. Natural Resources Defense Council, 467 U.S. 837, 866 (1984), stating that 


federal judges — who have no constituency — have a duty to respect the legitimate policy choices made by those 
who do. The responsibilities for assessing the wisdom of * * * policy choices and resolving the struggle between 
competing views of the public interest are not judicial ones. 
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Defendants additionally argue that because of the bifurcation of ad- 
ministrative authority in these areas between Commerce and the ITC, 
once Commerce has made a determination on the issue of standing or, as 
in the present case, has declined to make a complete determination on 
the issue, the ITC should or must defer to Commerce’s resolution of the 
issue. Defendants also point out that Commerce did not have access dur- 
ing its initial deliberations to the data concerning industry views later 
obtained by the ITC. In his “Additional Views” appended to the majority 
opinion in the ITC Final Determination, Commissioner Cass acknowl- 
edged the complete lack of industry support for Southwire’s petition, but 
stated that because of the bifurcated procedures established by Congress 
for these cases, once Commerce has declined to dismiss a petition for lack 
of industry support it would not be wise for the ITC to later decide that 
issue differently. Final Determination at 20-22. 

Through that argument, then, the issue of standing is given the prover- 
bial “runaround”: Commerce claims that it is not required to independ- 
ently investigate the matter beyond the communications of opposition 
sent to it by the persons on their own initiatives; the ITC, in turn, not- 
withstanding the results of the inquiry it did conduct, claims that it need 
not, indeed may not, independently determine the existence or absence 
of a petitioner’s standing when Commerce has already accepted the peti- 
tioner’s representations on the issue. Significantly, this logically would 
be the ITC’s position even if its own inquiry revealed that every member 
of the domestic industry other than the single petitioner actively opposed 
a petition; and while according to the ITC Commerce has the authority to 
investigate and determine the issue of standing, Commerce may not, as 
noted above, be aware of the results of the ITC investigation of that very, 
issue. The question arises, moreover, why the ITC conducts its inquiry 
into the level of industry support when it apparently would defer to any 
decision on, or refusal to decide, that issue by Commerce, even if the ITC 
inquiry revealed overwhelming opposition to a petition; the ITC’s own 
inquiry seems meaningless in this light. 

This “run around” is the type of circular argument to be expected in a 
journey “Through the Looking Glass”, not in the administration by 
agencies of statutes placed within their jurisdiction by Congress, and cer- 
tainly not in their determinations of whether a party even has standing 
to invoke that jurisdiction. The problem is compounded by both agencies’ 
interpretation of the statutes prescribing standing requirements in a 
manner manifestly contrary to the plain language of the statutes and 
their prior construction by decisions of this Court and the Court of Ap- 
peals for the Federal Circuit in Gilmore and Oregon. 

In any event, the Court finds highly questionable Commissioner Cass’s 
conclusion that “Commerce ha[d] passed on this issue [of standing] ex- 
pressly.” Jd. at 22. Commerce states that it “relies upon petitioners’ rep- 
resentation that it has filed ‘on behalf of the domestic industry” until it is 
affirmatively demonstrated otherwise (presumably by third parties on 
their own initiative). 53 Fed. Reg. at 24,764. In this case, when ACPC and 
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the Aluminum, Brick and Glass Workers Union contacted Commerce to 
oppose Southwire’s petition and to challenge its standing, Commerce so- 
licited information from those two entities concerning their share of the 
market, and after concluding that they did not constitute a majority, sim- 
ply concluded that the rest of the industry supported the petition; in ef- 
fect, then, Commerce interpreted the failure of other industry members 
to contact Commerce on their own initiatives to oppose the petition as 
constituting support for the petition. It therefore can not be said that 
Commerce expressly passed upon ALCOA’s standing challenge by simply 
accepting the petitioner’s (contested) allegations of support by a major- 
ity of the industry. 

At least that is not the kind of determination required. The statutes re- 
quire that a petition must be filed “on behalf of” a majority of the indus- 
try, not that it be “not opposed by” the domestic industry. Commerce’s 
“methodology” utilized here effectively shifts to opponents of a petition 
the burden of proof concerning the standing of a petitioner, even when 
those opponents have—or an opponent has—already contacted Com- 
merce to oppose the petition and challenge the petitioner’s standing. To 
simply assume petitioners’ standing in such circumstances surely would 
represent one of the more lax standing requirements in modern jurispru- 
dence. Such an assumption is especially troubling where, as in the pre- 
sent case, the views of the entire domestic industry were known, through 
the ITC survey, and not one industry member supported the petition 
other than the petitioner itself. The combined effect of these circum- 
stances is that neither agency fully investigates and determines the issue 
of industry support, even though it is known that the petitioner was un- 
able to enlist the support of a single other industry member for its peti- 
tion. This result flies in the face of the statutes and the Gilmore and 
Oregon decisions. For the administering agencies to simply accept a peti- 
tioner’s assertions of its standing when an absence of such standing is 
known constitutes “an overly sweeping view of the[ir] authority” under 
the statutes they are charged with administering. Olympic Adhesives, In. 
v. United States, 899 F.2d 1565, 1571 (1990). 

Commissioner Cass stated that the antidumping and countervailing 
duties laws should be construed in a manner that avoids the potential for 
inter-agency conflicts in the bifurcated administrative scheme estab- 
lished by the “overall structure of Article VII” of the 1930 Tariff Act, such 
as conflicting decisions by Commerce and the ITC on the issue of stand- 
ing. ITC Final Determination at 21. These laws also should be inter- 
preted to give effect to the requirements they prescribe, and more 
specific provisions should especially be effectuated over more general 
provisions or policies. Preiser v. Rodriguez, 411 U.S. 475, 489-90 (1973); 
Brown v. Gen’l Serv’s Admin., 425 U.S. 820, 834 (1975); 2A C. Sands, 
Sutherland, Statutory Construction § 51.05 (4th ed. 1973) (stating gen- 
eral rule that “[w]here one statute deals with a subject in general terms, 
and another deals with part of the same subject in a more detailed way, 
the two should be harmonized if possible; but if there is any conflict, the 
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latter will prevail * * *.”) (cited in Simpson v. United States, 435 U.S. 6, 
15 (1977). Here, there are specific requirements that a petition be filed by 
an “interested party” and that it be filed “on behalf of” the relevant do- 
mestic industry; those requirements would be negated in these circum- 
stances by the more nebulous “overall structure of Title VII” 
establishing bifurcated administrative responsibilities. Given the exis- 
tence of specific standing requirements, the Court must enforce those re- 
quirements, especially relative to the extremely vague “overall 
structure” argument offered in opposition to their enforcement. 

As to which agency (if only one) should investigate and determine the 
“industry support” portion of the standing requirement in the first in- 
stance, and precisely how that process should be undertaken, such 
broader questions are not before the Court in this case. Instead, the 
Court is presented with a situation in which plaintiffs have demon- 
strated, after the conclusion of proceedings at both Commerce and the 
ITC, that not a single member of the domestic industry other than the 
petitioner was willing to support the petition, and that a significant por- 
tion of the industry affirmatively opposes it. As plaintiffs correctly point 
out, the standing requirement, in both of its elements, “is not a technical- 
ity and should be enforced.” Memorandum at 37-8. In the situation here 
presented, the requirement is enforced by vacating the countervailing 
and antidumping duties orders; it is not necessary to pronounce on other 
situations not before the Court. 


(Slip Op. 90-80) 


FORMER EMPLOYEES OF HEALTH-TEX, INC., PLAINTIFF v. 
U.S. SECRETARY OF LABOR, DEFENDANT 


Court No. 90-04-00215 
[Judgment for defendant.] 
(Decided August 27, 1990) 


Gunther Eichholz, pro se, for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice, (Velta A. Melnbren- 
cis); United States Department of Labor (Gary Bernstecker), for defendant. 


DiCar.o, Judge: Three former employees of the Patternmaking De- 
partment of Health-Tex, Inc. move pursuant to Rule 56.1 of the Rules of 
this Court to challenge the decision of the Secretary of Labor denying cer- 
tification for trade adjustment assistance benefits under 19 U.S.C. 
§ 2272 (1988). This Court has jurisdiction under 19 U.S.C. § 2395 (1988) 
and 28 U.S.C. § 1581(d)(1) (1988). 











U.S. COURT OF INTERNATIONAL TRADE 23 


DISCUSSION 


Trade adjustment assistance is available to workers separated from 
employment when the Secretary of Labor determines, inter alia, 


that increases of imports like or directly competitive with articles 
produced by such workers’ firm or an appropriate subdivision 
thereof contributed importantly to such total or partial separation, 
or threat thereof, and to such decline in sales or production. 


19 U.S.C. § 2272(a)(3) (1988). Labor denied plaintiffs’ petition for trade 
adjustment because it did not satisfy this requirement. 

To qualify for benefits, the statute requires a causal nexus between in- 
creased import penetration and the workers’s separation. Former Em- 
ployees of R.L.D. Dress Co. v. United States,14CIT ___, Slip Op. 90-57 
at 2 (June 14, 1990) (citing Retail Clerks Int’l Union v. Donovan, 10 CIT 
308, 311 (1986)). A causal nexus exists where there is a “direct and sub- 
stantial relationship between increased imports and a decline in sales 
and production.” Estate of Finkel v. Donovan, 9 CIT 374, 382, 614 F. 
Supp. 1245, 1251 (1985). 

Labor found the responsibilities of the patternmaking facility that for- 
merly employed plaintiffs were transferred from New York toa facility in 
Charlotte, North Carolina. A.R. 27; see also Plaintiff's Pro Se Memoran- 
dum In Opposition To Defendant’s Memorandum In Support of Motion 
For Judgment 1. The record indicates this transfer was part of a cost-cut- 
ting plan designed to allow Health-Tex to meet debts associated with its 
management’s acquisition of the company through a leveraged buyout. 
ALR. 43. 

Separations resulting from any factor other than the increased import 
penetration of “articles like or directly competitive” with articles pro- 
duced by plaintiffs do not meet the statutory requirements for certifica- 
tion. Bunker Ltd. Partnership v. Brock, 12 CIT___, 687 F. Supp. 644, 
647 (1988) (quoting Finkel, 9 CIT at 383, 614 F. Supp. at 1252 (1985)); 
Cherlin v. Donovan, 7 CIT 158, 164, 585 F. Supp. 644, 648 (1984). The 
transfer of a corporate function for reasons not associated with import 
penetration does not entitle workers to certification for trade adjustment 
assistance. 

Trade adjustment assistance was not intended to provide benefits to all 
workers separated from employment in industries facing intense foreign 
competition. Former Employees of CSX Oil & Gas Corp. v. United States, 
12CIT___, 720 F. Supp. 1002, 1006-07 (1989). To qualify for benefits, 
separated workers must satisfy the requirements of 19 U.S.C. § 2272(a) 
(1988). This often results is the denial of benefits to plaintiffs in belea- 
guered industries. See Pemberton v. Marshall, 639 F.2d 798, 800 (D.C. 
Cir. 1981) (“The benefits of the Act are not universal and some hardship 
may result.”). 


CONCLUSION 


The findings of the Secretary of Labor must be upheld if they are sup- 
ported by substantial evidence on the record. 19 U.S.C. § 2395(b) (1988). 
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“Substantial evidence is more than a mere scintilla. It means such rele- 
vant evidence as a reasonable mind might accept as adequate to support a 
conclusion.” Matsushita Elec. Indus. Co. v. United States, 3 Fed. Cir. (T) 
44, 51, 750 F.2d 927, 933 (1984) (quoting Universal Camera Corp., v. 
NLRB, 340 U.S. 474, 477 (1951); Consolidated Edison Co. v. NLRB, 305 
US. 197, 229 (1938)). The Court finds Labor’s negative determination to 
be supported by substantial evidence on the record and in accordance 
with law. Accordingly, judgment is entered in favor of the defendant. 


(Slip Op. 90-81) 


Kerr-McGEE CHEMICAL CorP. PLAINTIFF, AND CHEMETALS, INC., PLAINTIFF- 
INTERVENOR UV. UNITED STATES, DEFENDANT, AND TOSOH HELLAS, A.L.C., DEFEN- 
DANT-INTERVENOR 


Court No. 89-05-00276 
[Motion for Reconsideration Denied.] 
(Decided August 28, 1990) 


Drinker Biddle & Reath, (W.N. Harrell Smith, IV, Aryeh S. Friedman, Cynthia M. 
Lighty) for plaintiff Kerr-McGee Chemical Corp. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice, (Lloyd M. Green 
and Jane E. Meehan), for the defendant. ’ 


OPINION AND ORDER 


REstTanl, Judge: On July 27, 1990 plaintiff, Kerr-McGee Chemical Cor- 
poration, filed a motion for reconsideration of the court’s opinion in 
Kerr-McGee Chemical Corp. v. United States, Slip Op. 90-61 (June 28, 
1990) (Kerr-McGee II) and for permission to brief certain issues further. 1 
The court in Kerr-McGee II concluded inter alia that the International 
Trade Administration (ITA) “followed established practice in making its 
finding that alkaline EMD is similar to zinc EMD and in considering 
‘similar’ merchandise in order to determine whether sales in the home 
market were ‘nonexistent or inadequate.”’ Kerr-McGee II at 25. 

Plaintiff now argues that: (1) the court erroneously conciuded that 
plaintiff failed to preserve its challenge to ITA’s factual similarity find- 
ings; (2) ITA’s finding that zinc EMD and alkaline EMD were of “equal 
commercial value,” among other unspecified factual findings, was con- 
trary to the record and, hence, improperly “acknowledged by the Court”; 
(3) the court erred by finding that standards found in 19 C.F.R. § 353.4(a) 
(1989) were improperly applied by ITA; and (4) the court placed an 


The Intervenor-Plaintiff, Chemetals, Inc., concurs in the motion. 
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improper emphasis on plaintiff's failure to propose a standard for appli- 
cation of the multinational corporation (MNC) rule, 19 U.S.C. §1677b(d) 
(1988), different from that devised by ITA. 

The government opposes plaintiff's motion.2 The government main- 
tains that (1) the court correctly found that plaintiff inadequately chal- 
lenged ITA’s similarity findings; (2) plaintiff failed to identify the 
claimed erroneous factual elements underlying ITA’s determination; (3) 
the court’s determination was correct that ITA did not abuse its discretion 
in utilizing standards found in 19 C.F.R. § 353.4 under the facts of this 
case; and (4) the court’s assertion that plaintiff's “proposed no better 
standard for application to the facts of this case” merely emphasized the 
reasonableness of ITA’s home market viability standard. 


DISCUSSION 


The grant of a motion for rehearing, reconsideration, or retrial under 
Rule 59(a) is within the sound discretion of the court. V.G. Nahraana Co. 
v. United States, 6 CIT 210, 211 (1983), aff'd per curiam, 741 F.2d 1363 
(1984) (citing Commw. Oil Refining Co. v. United States, 60 CCPA 162, 
166, 480 F.2d 1352, 1355 (1973)). The purpose of a rehearing is not to 
relitigate a case. BMT Commodity Corp. v. United States, 11 CIT 854, 
855, 674 F. Supp. 868, 869 (1987), aff'd per curiam, 852 Fed. Cir. 1285 
(1988), cert. den., 109S.Ct. 1120 (1989). Rather, “a rehearing is a method 
of rectifying a significant flaw in the conduct of the original proceeding.” 
V.G. Nahrgang at 211 (quoting W.J. Byrnes & Co. v. United States, 68 
Cust. Ct. 358 (1972)). As stated by the court in United States v. Gold 
Mountain Coffee, Ltd., 8 CIT 336, 601 F. Supp. 212 (1984): 


A rehearing may be proper when there was: (1) an error or irregular- 
ity in the trial; (2) a serious evidentiary flaw; (3) a discovery of impor- 
tant new evidence which was not available even to the diligent party 
at the time of trial; or (4) an occurrence at trial in the nature of an 
accident or unpredictable surprise or unavoidable mistake which im- 
paired a party’s ability to adequately present its case. 


Id. at 336-37, 601 F. Supp. at 214 (citing Nahraang at 211). Inrulingona 
motion for reconsideration, a court’s decision will not be disturbed un- 
less it is “manifestly erroneous.” Gold Mountain Coffee at 337, 601 F. 
Supp. at 214 (denying motion for rehearing and quoting Quigley & 
Manard. Inc. v. United States, 61 CCPA 65, 67, 496 F.2d 1214, 1214 
(1974)). See also RSI (India) Put.. Ltd. v. United States,12 CIT ___, 
___, 688 F. Supp. 646, 647 (1988). 


2Defendant-Intervenor, Tosoh Hellas, in turn, supports the government’s opposition to plaintiff's motion. 
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1. Factual Similarity Analysis: 


First, plaintiff argues the court erroneously concluded that plaintiff 
failed to preserve its challenge to ITA’s finding that zinc EMD was suffi- 
ciently similar to alkaline EMD to be considered together for home mar- 
ket sales viability purposes. See Kerr-McGee II at 10-11 (citing Final 
Determination of Sales at Less Than Fair Value; Electrolytic Manganese 
Dioxide [EMD] from Greece, 54 Fed. Reg. 8,771, 8,773 (1989)). The 
court’s most detailed statement in this regard is found in Kerr-McGee II 
at 12 n.4 which states, “[w]hether or not they preserved this claim in 
their Complaint is irrelevant because plaintiffs took no steps by briefing 
before the court or otherwise to show ITA erred in its factual finding of 
similarity.”3 In its oral argument, and as a result of questioning by the 
court, plaintiff asserted that there was no factual premise for ITA’s simi- 
larity finding, see, e.g., Kerr-McGee II Hearing Transcript (T.R.) at 
60-64. Yet, plaintiff provided minimal argument as to how the various 
EMD categories differed significantly from each other. Specifically, 
plaintiff mentioned purpose. ITA finds purpose similar while plaintiff 
finds it different because different types of batteries are involved. This is 
a judgment call. Plaintiff also mentioned a premium price for alkaline 
EMD in Japan. T.R. at 63. In connection with this point plaintiff main- 
tains that ITA’s conclusion, cited by the court, that zinc and alkaline 
EMD were of “equal commercial value” was contrary to the record. 

Plaintiff cited at oral argument to a twenty percent variance in price in 
the Greek home market. While a variance in price may have a bearing on 
assessment of commercial value and hence on zinc and alkaline EMD 
similarity, it appears that ITA knew of price differences and still reached 
its similarity conclusion.4 Some dissimilarity is not a reason to find prod- 
ucts dissimilar overall. If factual errors were made and such errors led to 
an incorrect factual determination by ITA it was for plaintiff to focus on 
this issue in its briefs. It is the briefing which informs the court and par- 
ties as to the essence of the dispute before the court. Plaintiff has offered 
no reason why it did not address this issue in its brief or any reason why 
justice requires a new round of briefing at this time. 

Plaintiff made no oral argument and has made no new argument which 
convinces the court that its conclusion should be reconsidered. Plaintiff 
had an opportunity to make its position clear with a complete and con- 
vincing discussion of the record; it did not do this. ITA’s finding of simi- 
larity appears adequately supported by the record and will not be 
disturbed based on this presentation. 


3Despite plaintiffs arguments a review of the briefs indicates this issue was not addressed there and plaintiffs state- 
ments at oral argument were wholly inadequate to support its claim. 

4ifthe phrase “equal commercial value” was inaccurate it certainly was not so far removed from reality that the court 
would order remand because of this word choice. 
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2. Application of 19 C.F.R. § 353.4 Standards: 


Next, plaintiff maintains that the court was inconsistent in holding 
that the home market adequacy standard mentioned parenthetically in 
19 C.F.R. § 353.4 was not to be applied as a “hard and fast rule,” in MNC 
cases yet found that ITA did not abuse its discretion in applying such 
standards to the facts before it. In Kerr-McGee II the court found that 
there was no showing that ITA failed to make a rational determination in 
choosing to apply the adequacy guideline found in 19 C.F.R. § 353.4 to the 
facts of record. Kerr-McGee II at 20. No new arguments have been made. 
That the test applied here was mentioned in a regulation applicable to 
other situations does not make it an inappropriate test for these facts. No 
contrary regulation applied and the court found ITA’s approach permis- 
sible under the statute. To require additional briefing on this issue would 
be equivalent to permitting a relitigation of fully briefed and argued is- 
sues; an outcome mandated only when the court’s decision is shown to 
have been “manifestly erroneous.” Quigley at 67, 496 F.2d at 1214. The 
court’s decision has not been shown to be erroneous in this regard. 


3. Plaintiff's Duty To Suggest an Alternative Approach: 


Lastly, plaintiff maintains that the court placed an impermissible bur- 
den on plaintiff to articulate a standard, other than the one followed by 
ITA, to determine home market value under the MNC rule. The court 
stated in Kerr-McGee II that, “[dJespite its arguments regarding profit, 
production, and purchasing patterns, plaintiffs have proposed no better 
standard for application to the facts of this case than the one utilized by 
ITA.” Slip Op. at 20. The court concluded that under the facts of Kerr- 
McGee II there was no purpose in remand to ITA for the application of a 
different standard, because ITA’s approach was appropriate. 

As a practical matter to make its case here plaintiff needed to demon- 
strate a way of proceeding which would reveal ITA’s method to be unrea- 
sonable, inasmuch as it had not in any other way demonstrated a reason 
to upset ITA’s methodology. Suggesting an alternative methodology is 
not a general legal burden. See Ipsco, Inc. v. United States, 13CIT__, 
___,n.7, 714 F. Supp. 1211, 1215 n.7 (1989). (“The peculiar facts of each 
case will determine how far a party must go in pointing out ITA’s errors 
and an acceptable cure”). ITA’s method is, under the facts and law, a rea- 
sonable way of proceeding. Plaintiff obviously cannot demonstrate, by 
proposing a better method or by any other means, that ITA was unrea- 
sonable. 

In sum, plaintiff's submissions in support of its motion for reconsid- 
eration present no argument requiring the court to consider additional 
briefs. Cf. Jarvis Clark Co. v. United States, 739 F.2d 628 (Fed. Cir. 1984) 
(denying petition for rehearing). Moreover, the court’s earlier decision is 
neither “significantly flawed” nor “manifestly erroneous.” Conse- 
quently, plaintiff has presented no acceptable grounds for rehearing. 

Accordingly, plaintiffs motion for reconsideration is denied and the 
court’s previous decision to sustain ITA’s determination remains in ef- 
fect. 
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(Slip Op. 90-82) 


MELCHER & LANDAU, INC., PLAINTIFF U. UNITED STATES, DEFENDANT 
Court No. 88-07-00542 
{Motion to amend decision and judgment denied. ] 
(Decided August 28, 1990) 


Barnes, Richardson & Colburn (Sandra Liss Friedman) for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Barbara M. Epstein) for defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar_o, Judge: Plaintiff moves pursuant to Rules 1 and 60(b) of the 
Rules of this Court for an order amending the decision and judgment this 
Court previously entered in this action. The motion is denied. 

In Men’s Wear Int’l, Inc. v. United States,13CIT___, Slip Op. 89-142 
(October 13, 1989), the Court ordered that all cases suspended under the 
test case Izod Outerwear, Div. of Gen. Mills. Inc. v. United States, 9 CIT 
309 (1985), be removed from the suspension disposition within thirty 
days after their scheduled dismissal date. Any case remaining on the sus- 
pension disposition calendar would be moved to an active trial calendar. 
This action was scheduled to be dismissed on December 31, 1989. 

On November 9, 1989, the Court entered a judgment based upon an 
agreed statement of facts. The parties entered into the agreed statement 
following meetings with the parties and their counsel as well as the ex 
amination of various documents. In the agreed statement, the parties 
stipulated that enumerated styles of merchandise contained in entry 
number 385-0006961-2 would be reliquidated at an agreed rate. Plain- 
tiff now moves the Court to amend the final judgment to include styles 
not originally specified. According to the plaintiff, the omitted styles are 
“the same merchandise which the defendant has previously agreed to 
stipulate.” Plaintiff's Motion To Amend Decision And Judgment 1. 

The plaintiff asserts its failure to include these styles resulted from er- 
roneous instructions to a typist. This error was allegedly compounded by 
pressures associated with meeting the Court’s deadline for removing this 
case from the suspension disposition calendar. The government contests 
the motion and maintains plaintiff has failed to provide a justifiable rea- 
son for amending the judgment. 

The relief the plaintiff is seeking would nullify the Court’s earlier order 
by effectively granting an extension of the period of time in which this 
action remained suspended. This action should have been moved to a 
trial calendar on March 1, 1990. The parties were aware that the Court 
intended to try any remaining actions by Labor Day of 1990. 

Granting this motion would also alter an agreement between the par- 
ties without the government’s consent. The agreement to stipulate to 











U.S. COURT OF INTERNATIONAL TRADE 29 


certain facts resulted in the settlement of this action. The Court declines 
to modify an agreement reached between litigants without a stronger 
showing of excusable neglect, mistake or inadvertence. In such a case, 
the Court would be more amenable to vacating the judgment to allow the 
negotiation of a new agreement. Lacking that showing, the Court de- 
clines to issue such an order. 

A motion for relief from judgment under Rule 60(b) is addressed to the 
discretion of the court. United States v. Atkinson, 3 Fed. Cir. (T) 15, 17, 
748 F.2d 659, 660 (1984). The plaintiff has not alleged facts either suffi- 
cient to constitute one of the prerequisites for relief or the basis of a meri- 
torious defense to the underlying classification action. Consequently, it 
does not qualify for the relief it is seeking. Avon Prods., Inc. v. United 
States,13CIT___ Slip Op. 89-117, 4 (August 23, 1989) (citing Universal 
Film Exch.. Inc. v. Lust, 479 F.2d 573, 576 (4th Cir. 1973). 

Upon reading plaintiff's motion for relief from final judgment and for 
amendment of final judgment and upon due consideration of the defen- 
dant’s opposition to that motion, the Court Orpers that plaintiff's mo- 
tion is denied. 
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Appeals to the U.S. Court of 
Appeals for the Federal Circuit 


American NTN Bearing Manufacturing Corp. v. United States, 14 
CIT , Slip Op. 90-50 (May 22, 1990), appeal docketed, No. 90-1434 
(Fed. Cir. July 20, 1990). 


Clipper Belt Lacer Co. v. United States, 14 CIT , Slip Op. 90-22 
(March 13, 1990), appeal docketed, No. 90-1338 8 (Fed. Cir. May 11, 
1990). 


Former Employees of Southern Triangle v. United States, 14 CIT___, 
Slip Ops. 90-16 & 90-43 (Feb. 14, and May 4, 1990), appeal docketed, 
No. 90-1351 (Fed. Cir. May 15, 1990). 


Marsuda-Rodgers International v. United States, 14 CIT , Slip Op. 
90-35 (April 3, 1990), appeal docketed, No. 90-1316 (Fed. Cir. April 26, 
1990). 


Penrod Drilling Co. v. United States, 14 CIT , Slip Op. 90-42 (May 1, 
1990), appeal docketed, No. 90-1414 (Fed. Cir. July 2, 1990). 


P.F. Palos v. United States, 14 CIT , Slip Op. 90-46 (May 10, 1990), 
appeal docketed, No. 90-1437 (Fed. Cir. July 24, 1990). 


Sea-Land Service, Inc. v. United States, 14 CIT , Slip Op. 90-34 
(April 2, 1990), appeal docketed, No. 90-1361 (Fed. C: Cir. June 4, 1990). 


St. Paul Fire & Marine Insurance v. United States, Ct. No. 85-4—00628 
(March 20, 1990), appeal docketed, No. 90-1343 (Fed. Cir. May 15, 
1990). 


Stuart Robbins CHB License v. United States , 14 CIT , Slip Op. 
90-41 (April 27, 1990), appeal docketed, No. 90-1403 (Fed. Cir. June 
26, 1990). 
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Decisions of the U.S. Court of 
Appeals for the Federal Circuit 


A.N. Deringer, Inc. v. United States, 13 CIT , Slip Op. 89-141 (Oct. 
11, 1989), aff'd, No. 90-1125 (Fed. Cir. May 30 30, 1990). 


Asociacion Colombiana de Exportadores de Flores v. United States, 13 
CIT , Slip Ops. 89-99 and 89-116 (July 19 and August 23, 1989), 
aff'd, No. No. 89-1748 (Fed. Cir. May 16, 1990). 


Cementos Anahuac de Golfov. United States, 12 CIT , Slip Op. 88-75 
(June 9, 1988), aff'd, No. 88-1476 (Fed. Cir. July 1 13, 1989), cert. 
denied, April 18, 1990. 


Cementos Guadalajara v. United States, 12 CIT , Slip Op. 88-48 
(April 27, 1988), aff'd, No. 88-1400 (Fed. Cir. July 13, 1989), cert. 
denied April 18, 1990. 


Figure Flattery, Inc. v. United States, 13 CIT , Slip Op. 89-128 (Sept. 
11, 1989), aff'd, No. 90-1079 (Fed. Cir. July 11, 1990). 


Gennera Sportswear Co. v. United States, 13 CIT , Slip Op. 89-81 
(June 8, 1989), rev’d, No. 89-1652 (Fed. Cir. May 22, 1990 ). 


Georg Muller of America v. United States, 13 CIT , Slip Op. 89-162 
(Nov. 21, 1989), aff'd, No. 90-1157 (Fed. Cir. July 12, 1990). 


Government of Israel v. United States, 14 CIT , Slip Op. 90-36 (April 
11, 1990), dismissed, No. 90-1385 (Fed. Cir. Ju: June 24, 1990). 


Intrepid v. United States, 13 CIT , Slip Op. 89-58 (May 2, 1989), 
vacated and remanded, No. 89-1468 (Fed. Cir. June 29, 1990). 


Ipsco, Inc. v. United States, 13 CIT , Slip Op. 89-50 (April 18, 1989), 
aff'd in Part rev'd in Part & remanded, No. 89-1486 (Fed. Cir. April 3, 
1990). 


LMI-La Metalli Industriale, S.p.A. v. United States, 13 CIT , Slip 
Op. 89-46 (April 11, 1989), aff'd in Part. rev’d in part, & remanded, 
No. 89-1532 (Fed. Cir. August 17, 1990). 


Philip Morris, U.S.A. v. United States, 13 CIT slip Op. 89-95 (July 
6, 1989), aff'd in part. rev’d in part & remanded, No. 89-1712 (Fed. Cir. 
June 13, 1990) 


Richards Medical Co. v. United States, 12 CIT , Slip Op . 89-90 (June 
27, 1989), aff'd, No. 89-1693 (Fed. Cir. August 3, 1990) . 


Sandvik AB v. United States, 13 CIT , Slip Op. 89-131 (Sept. 14, 
1989), aff'd, No. 90-1082 (Fed. Cir. May 17, 1990). 


Tropicana Products, Inc. v. United States, 13 CIT , Slip Op. 89-64 
(May 12, 1989), aff'd, No. 89-1605 (Fed. Cir. July 20, 1990). 
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ANNOUNCEMENT 


Chief Judge Edward D. Re has announced the call of the Sev- 
enth Annual Judicial Conference of the United States Court of 
International Trade. The Conference is scheduled for Monday, 
October 15, 1990, in The Ballroom at Windows on the World, 
106th Floor, One World Trade Center, New York, New York and 
will commence at 9:15 a.m. 

The theme of the Conference is: “The United States Court of 
International Trade in a World in Transition.” 

The Honorable Frank J. Guarini will present the Honorable 
Sam M. Gibbons, Chairman, Subcommittee on Trade, Commit- 
tee on Ways and Means, United States House of Representa- 
tives, with the Court’s Distinguished Service Award for his out- 
standing contributions to the administration of justice in the 
field of international trade law. 

The Honorable Helen W. Nies, Chief Judge, United States 
Court of Appeals for the Federal Circuit, will be a special guest at 
the Conference. 

The Conference will be attended by the Judges of the United 
States Court of International Trade, officials from the Interna- 
tional Trade Commission, the Customs Service, the Depart- 
ments of Justice, Commerce, and Treasury; members of the Bar 
of the Court; and other distinguished guests. 

More than 350 lawyers, the largest single gathering in the 
United States of attorneys interested in the field of customs and 
international trade law, have participated in each of the past 
five Annual Judicial Conferences. 

All interested persons are invited to attend. For further infor- 
mation, please write to: 


USCIT Judicial Conference 

c/o Office of the Clerk 

United States Court of International Trade 
One Federal Plaza 

New York, New York 10007 


Dated: August 31, 1990. 


JOSEPH E. LOMBARDI, 
Clerk of the Court. 
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